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 A Charitable Concern? 
 

How Charities in Scotland are preparing for the potential for constitutional change: a 
series of discussions 

 
Session 4: Bringing Together Leaders From North and South of the Border 

4th December 2013, Tods Murray, Edinburgh 
 
1. Introduction  

• This is the fourth in a series of seminars on charities in Scotland and constitutional change. 
• The session was chaired by Jane Ryder, former Chief Executive of OSCR, and was attended by 

35 delegates representing large and small charities with a range of structures and remits.  
• This session focused on the strategic and operational issues for cross-border charities regarding 

potential further constitutional change.  
 

2. Welcome from David Dunsire, Executive Partner of Tods Murray 
The session began with a welcome from David Dunsire, Executive Partner of Tods Murray, who hosted 
the seminar.  Key points were: 

• Tods Murray is a company committed to the third sector, and has a wide range of voluntary 
sector clients. The company runs a Third Sector Forum which was created in 2009 and brings 
the sector together for information, guidance and advice. 

• From a legal perspective, the independence referendum raises interesting questions for the 
third sector. The OSCR guidance for charity trustees on the referendum on independence for 
Scotland was helpful, but charities have largely not engaged with the subsequent public debate 
on the potential implications of constitutional change. 

• Discussions with ACOSVO members in October 2013 confirmed that they felt the OSCR 
guidance provides reassurance on what they can say and how they can contribute to the 
debate, gives charities and Trustees a clear steer for navigating their engagement in the debate 
by setting parameters, and helps with strategic planning. However, in practice, charities have 
felt that engagement in the debate is not a priority in times of austerity and that it may be 
difficult for all of their Trustees to come to a collective view on how they should proceed on the 
issue in the interests of the charity. There was also a concern that any public stance taken by an 
organisation favouring one side or the other could have an effect on funding and donors. 
Therefore it is perhaps up to representative bodies to engage in the debate on behalf of their 
members.  

• The White Paper, Scotland’s Future: Your Guide to an Independent Scotland, makes only a few 
specific references to the sector and to the OSCR guidance, and discussions at the seminar 
should stimulate the debate. 

 
3. Context from Martyn Evans, Chief Executive of Carnegie UK Trust 
Context to the Carnegie UK Trust’s report A Charitable Concern? How charities in Scotland are 
preparing for the potential for constitutional change was provided by Martyn Evans, Chief Executive of 
the Carnegie UK Trust. Key points were: 

• The Carnegie UK Trust has experience of operating in an environment of constitutional change. 

http://www.oscr.org.uk/media/433188/2013-07-22_referendum_guidance_for_publication_final.pdf
http://www.oscr.org.uk/media/433188/2013-07-22_referendum_guidance_for_publication_final.pdf
http://scotgov.publishingthefuture.info/publication/scotlands-future
http://www.carnegieuktrust.org.uk/publications/2012/a-charitable-concern
http://www.carnegieuktrust.org.uk/publications/2012/a-charitable-concern
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The Trust was founded in 1913 to improve the wellbeing of the people of the UK and Ireland 
and is incorporated by a Royal Charter. In 1922 Ireland became a free state, but constitutional 
change did not alter the geographical scope of the Trust. 

• The A Charitable Concern research found evidence that conversations about the implications of 
potential constitutional change were taking place in coffee rooms in charities across the UK, 
and it was the Trust’s objective to help move these to the Board room. However, charities were 
worried about putting their heads above the parapet and being used as a political tool by either 
side in the debate.  

• The report has two major recommendations. Firstly, that OSCR should give guidance to charities 
and provide legal boundaries in which they can operate in the constitutional debate. Secondly, 
campaigns on either side of the debate should be doing more to encourage charities to 
participate in the conversation on potential constitutional change. Both campaigns were 
receptive to the report prior to its publication, were aware of the importance of the sector, and 
interested in engaging with charities on the issues. 

• Publication of the report opened up space for OSCR to publish guidance for charities. This has 
afforded a degree of relaxation about charities engaging in the debate without committing to 
a political outcome, although it remains a contested area. The Trust’s own Board of Trustees 
drafted a statement which confirmed that it was interested in the process of the debate but 
would not be taking a stance on possible constitutional change. 

• The debate about changes to funding bodies’ obligations to fund in the event of constitutional 
change has been ill-informed to date. Trust deeds which stipulate the geographical scope of 
funding bodies cannot be overturned by constitutional change. The fears, rumours and 
misperception about UK-based charities being reluctant to fund Scottish charities on a long-
term basis have been unfounded and unhelpful. The more pressing matter which the debate 
has raised is the issue of shared assets within cross-border charities. 

 
4. Input from previous seminars – Jane Ryder, former Chief Executive of OSCR 
Input from the previous seminars was provided by Jane Ryder, former Chief Executive of OSCR. Two 
key themes emerged from the previous three seminars: 
 
An internal focus, looking at Governance 

• OSCR from the outset urged charity Trustees to focus on their charity constitution and purposes 
in the context of the charity test, so Trustees should be familiar with this. In the current context, 
Trustees should revisit and consider what potential constitutional change may mean for their 
charity’s purpose, scope and remit, including understanding their constitution.   

• Trustees should consider whether their charity has the necessary strategic capacity. OSCR’s 
2012 report on cross-border charities noted that 59% of UK charities have Scottish Trustees or 
a Scottish Committee, which means that 2/5 of charities with activities in Scotland are 
managed by Trustees or a senior management group based elsewhere. Trustees should 
consider if there are sufficient controls and sufficient strategic capacity for enabling the charity 
as a whole to understand the political landscape in Scotland.  

• There may be significant thinking to be done about the Trustee makeup, as both geography 
and how Trustees are recruited and appointed will be relevant to a charity’s credibility and 
visibility. 
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• Future funding is clearly an issue for charities, particularly for cross-border charities. Whatever 
the constitutional scenario, it is also clear that there are growing expectations of much greater 
transparency and of public scrutiny, as well as engagement, especially if there is a real move 
towards an enabling state.  

User focus was the second, more externally focused, theme  
• Trustees should be considering what effect potential constitutional change will have on their 

users or beneficiaries. The impact of differential policies was identified by charities as already a 
feature of devolution but charities were now considering how different constitutional scenarios 
would impact on their beneficiaries and users.  

• There is significant potential for change, particularly around issues such as welfare, housing, 
and health. As a result, there is scope for re-considering strategies and policies under all the 
different constitutional scenarios. 

• The issue requires the full attention of Trustees, as the independence referendum marks the 
start of a political marathon. This includes not only the referendum but also the Transparency 
of Lobbying, Non-party Campaigning and Trade Union Administration Bill 2013-14, the UK 
General Election in 2015, the Scottish Parliament elections in 2016 and, most likely, 
negotiations about membership of the European Union.  

5. Guidance and process from OSCR – David Robb, Chief Executive of OSCR 
An overview of the process taken by OSCR in order to provide the guidance for charities was given by 
David Robb, Chief Executive of OSCR. Key points were: 

• There is a role for OSCR in this debate as a preventative regulator, as the guidance is designed 
to prevent problems for both charities and OSCR itself. The preventative approach is proving 
effective to date, as charity Trustees are clear what action OSCR will take if the charity’s actions 
are in breach of the parameters set in the guidance. 

• OSCR sought to be collaborative in its approach to issuing guidance to charities. A roundtable 
discussion was held on the draft guidance, which was adjusted when participants did not find it 
clear and it was not conveying the intended message. The final version of the guidance was 
clear, based on consensus, and well-received.  

• Discussions about possible constitutional change will not be easy, as charity members, 
beneficiaries and Trustees will all have different views. The outcome will be binary - one side will 
be seen to win and one side will be seen to lose – which will be difficult for these groups. The 
real challenge for Trustees is to consider how their charity can emerge in a stronger position as 
a result of the debate. Charities need to take a long term perspective, beyond 18 September 
2014, and consider how they can responsibly position themselves in the debate. The White 
Paper confirms the Scottish Government’s position on the importance of regulation, and 
provides information which allows such strategic discussions. 

• The Transparency of Lobbying, Non-party Campaigning and Trade Union Administration Bill 
2013-14 has been perceived as a gagging clause and has made charities nervous about 
engaging in high-profile public debates, which could potentially be damaging. However, it has 
raised the issue of charities’ engagement in issues perceived to be politically sensitive. Charities 
are advocates of people who do not have a voice. OSCR does not want to restrict them from 
engaging in such debates, but seeks to remind Trustees of their duty to put the interests of their 
charity first.     

http://services.parliament.uk/bills/2013-14/transparencyoflobbyingnonpartycampaigningandtradeunionadministration.html
http://services.parliament.uk/bills/2013-14/transparencyoflobbyingnonpartycampaigningandtradeunionadministration.html
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• The guidance was not designed with cross-border charities in mind, however, there are almost 
800 cross-border charities registered with OSCR and so their influence is very real. OSCR has 
been in correspondence with the Charity Commission which is engaged with the issue of 
potential constitutional change in Scotland. The challenge will be for an organisation to draw 
together advice from different regulatory regimes to provide charities with a clear message on 
what engagement is appropriate in the political sphere. While the opinion of Trustees, 
beneficiaries and the general public is important, charities must ensure that they comply with 
the legal framework in which they can operate. 
 

6. Presentation from Ruth Spellman, Chief Executive of Workers’ Educational Association, and 
Jayne Stuart, Director of Workers’ Educational Association Scotland 

The session continued with a presentation from Jayne Stuart and Ruth Spellman from the Workers’ 
Educational Association. Key points were: 

• The Workers’ Educational Association (WEA) is one organisation across Scotland and England, 
but is not formally linked to Wales and Northern Ireland. It is a membership organisation which 
was re-constituted in 2008. It has a Board of Trustees, which are predominately based in 
England, a Council of elected members which act as an advisory board to Trustees, and has 
devolved responsibility on Scottish matters to the Scottish branch of the organisation and the 
Scottish Committee of voluntary members. The organisation is on a constant journey to ensure 
that it is best placed to deliver for its members.  

• The organisation is funded and communicates in different ways in different jurisdictions. In 
Scotland, 10% of the funding is derived from the Scottish Government and the rest is from a 
mixture of sources, such as social enterprises. In England, the organisation receives a much 
higher percentage of public funding. Scotland and England also have different psyches and use 
different language to discuss the same issues, which the WEA must use to engage people and 
to frame their understanding of the issues. 

• The WEA has developed political literacy tools on the journey to devolution for use in the 
community, which they have been using internally to create space to discuss the independence 
referendum with staff and Trustees. The WEA have a large number of issues to consider under 
all constitutional scenarios post-2014, such as employment, funding, and welfare for students, 
which they are discussing internally. 

• With devolution, WEA Scotland works across four levels of government – local authority level, 
the Scottish Government, the UK Government, and at European level – on different issues. The 
WEA has to consider its relationships across all levels of government when engaging in the 
debate about potential further constitutional change, without becoming party political.  

• To prepare for possible constitutional change, charities must consider governance, planning and 
risk management in order to be fit for purpose for different constitutional scenarios. Charities 
must be agile and responsive as the needs of their members and beneficiaries will change with 
the political landscape. Charities must consider if their governance structure is fit for purpose 
and if there are processes which can be streamlined. 

• The independence referendum is an opportunity for charities to have discussions about 
democratic control and explore issues of empowerment, self-determination, asset based 
thinking, and how politically literate their Trustees are. It also offers space for reflection and 
forward thinking on issues that affect people across the UK and for engaging with people to 
help them to overcome disadvantage. 
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• Charities must campaign responsibly, based on evidence, and in a way that encourages people 
to get involved in solutions to problems, not party politics. Trust in the voluntary sector is 
precious, charities and Trustees need to be mindful of this when they are engaging with public 
debates. 

 
7. Roundtable discussions 
The seminar included two rounds of discussions. The first roundtable discussion focused on the issues 
raised at three previous seminars. The second roundtable discussion focused on measures charity 
Trustees may take in order to prepare for potential constitutional change. The groups were mixed up 
between rounds. 
 
The main discussion points are summarised below: 
 
A trigger for change 

• There was consensus that the independence referendum is informing strategic thinking in 
Scotland, and may allow Scotland to become a catalyst for change rather than a follower. This 
can be positive, as it allows the sector to ask what kind of Scotland we want to live in. It is 
therefore acting as a trigger for change, and in many cases providing charities with the 
opportunity to advocate for, or to make changes, which they have long felt would be beneficial. 

• Participants recognised that the political environment has changed, and will continue to 
change, irrespective of the outcome of the referendum. For many it has provided the 
opportunity to discuss and implement governance that is fit for purpose. The independence 
referendum has been part of a wider second wave of establishing governance that is fit for 
purpose. The first wave can be seen in response to devolution, the creation of the Scottish 
Parliament, and the establishment of OSCR and the new regulatory regime.  

• The latest guidance from OSCR was recognised as a starting point for charities who do not want 
to be left behind in this shifting landscape, regardless of the result of the vote on the 
referendum. 

 
Practical measures in preparation 

• A number of participants reported practical measures taken by senior management or Trustees 
in response to the potential for constitutional change.  

• There are a number of different models for charities preparing for potential constitutional 
change. Participants reported implementing measures ranging from setting up a working group 
of Trustees across Scotland and England to consider issues such as the tax regime and currency, 
to putting the possibility for constitutional change on their risk register, to establishing a 
Scottish advisory group led by Scottish Trustees.  

• Some participants raised that their Trustees are considering forming a separate charity in 
Scotland in the event of a vote for independence. In the first instance, they are looking at the 
implications of the requirement to treat Scotland as a foreign country, for example, exploring 
how they would be required to treat gift aid, the differences in funding, and differences in 
business rates.  

• A number of participants reported that their Trustees are taking these practical, preparatory 
steps and contributing to the process part of the debate, but will not be taking a position on the 
merits of constitutional change. 
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Funding 

• Participants felt that consideration of budgetary issues have been missing from the public 
debate to date. 

• Charities must consider if their funding model is sustainable. For example, if charities are 
funded by the Scottish Government it is not clear if this resource will remain in the event of 
constitutional change, if they may be asked to collaborate with similar organisations in a time 
of austerity, or if funding will still be available to conduct research. A large number of small 
charities are dependent on funding from the Big Lottery Fund Scotland and so must be mindful 
of their funding process. 

• Participants recognised that charities should not expect immediate answers to funding 
questions, as some issues affected by potential constitutional change will be on a ten-year 
journey to implement change.  

 
The role of umbrella bodies 

• Participants agreed that there is a potential role for umbrella bodies in assisting charities with 
engaging with the debate and preparing them for the potential for constitutional change. 

• There are capacity issues among smaller charities who are consumed solely with running 
services. Umbrella bodies may be able to assist them by partnering them with larger charities, 
ensuring that they are aware of the potential implications of constitutional change, helping 
them to navigate the White Paper, and organising events for them on common themes or 
concerns which guarantee a degree of anonymity.  

• The status quo is not an option in the event of a vote against constitutional change, and there 
may be a role for umbrella bodies in conveying this message to charities. Charities should be 
aware that if Scotland votes against constitutional change, there will still be different policy 
priorities in the run up to the Westminster elections in 2015 and Scottish Parliament elections in 
2016. 

 
8. Next Steps 

• It was agreed that there is value in collective discussion and action. Participants agreed that 
sharing information and resources over a number of platforms, such as the OSCR podcasts, the 
Tods Murray videos, and putting out information on social media, would be helpful. Sharing 
information such as a checklist of issues which charities should consider, tips for engaging in the 
debate, and wording used on risk registers would assist charities in formalising action to prepare 
for the possible implications of the referendum.  

• It was agreed that there is a need to reach out to colleagues in England on the issue of 
potential constitutional change, and that there may be a role for intermediary bodies such as 
ACOSVO and ACEVO in doing so. 

• There was an appetite for engaging with the Electoral Commission and for additional guidance 
for charities working across borders. These charities are bound by a number of regulatory 
regimes and clarification on how to interpret different sets of guidance would be welcome. 

 
 


